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PART 1

INTRODUCTION

FOR BETTER OR FOR PROFIT

The for-profit bail bonding industry exerts control and influence over pretrial
decision-making in jurisdictions throughout the country. Despite a checkered
past, for-profit bonding is now a multi-billion dollar industry backed by giant in-
surance companies and trade associations with the money and political power
needed to maintain their place in the criminal justice system.

The industry continues to prosper and grow
despite decades of research and reform efforts
that have changed the pretrial landscape to one
that no longer requires the services of the profes-

sional bondsman.

In contrast to other pretrial mechanisms, for-profit
bail bonding is unable to effectively manage people
who are released pretrial. Other methods of release,
such as the use of pretrial services (PTS) agencies,
gauge pretrial risk based on several factors includ-
ing prior criminal record, substance abuse history
and severity of the current charge, to name but a
few. For-profit bail bondsmen assess risk based the
ability of the person—or their family—to pay the
bond premium, and the risk they will have to pay

the full bond amount if they fail to appear in court.

The industry touts its services as coming at no cost,
but the system is very costly to the taxpayer and

to the individuals and families who enter into the
bail bond agreement. Many of those who cannot

or do not purchase a bail bond will remain in jail
until their trial date, sometimes as long as a year.
This has contributed to dangerously high jail popu-
lations, with a national average of 60 percent of

people in jail awaiting their day in court. In some

jurisdictions, as many as 71 percent of people in jail

have a pretrial status.

As courts increasingly recognize the ineffective-
ness of for-profit bail bonding, the number of
people released through a bail bond, and simulta-
neously supervised and monitored by PTS agen-
cies has grown dramatically, resulting in a greater
taxpayer burden. This is solely due to deficits in
the for-profit bail bonding service. Likewise, be-
cause of the lack of industry regulation, courts of-
ten choose to play it safe by raising bail amounts.
This increases pretrial jail populations for those
who can’t afford release and increases the financial

burden of those who can.

With the personal liberty of accused people held
by a profit-driven private industry, for-profit

bail bonding is systemically prone to corruption,
criminal collusion, and the use of coercion against
bonded people. This phenomenon is not new and
has plagued the industry for decades, resulting in a

ban on for-profit bonding in four states.

The practice has been criticized widely for decades
by such groups as the American Bar Association,

International Association of Chiefs of Police, the
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American Civil Liberties Union and numerous
other criminal and social justice stakeholders. For-
profit bail bonding continues, however, largely be-
cause of the political influence the industry is able
to leverage through lobbying, campaign donations
and association with powerful anti-reform organi-
zations. In numerous instances the for-profit bail
bond industry has fought pretrial reform through
the use of industry lobbyists, significant donations
to industry-friendly policymakers, backroom influ-
ence and legislation with the help of their conser-
vative corporate-financed partner: the American
Legislative Exchange Council (ALEC).

There are proven alternatives to the for-profit sys-
tem that rely on statistically validated assessments
of risk and a continuum of pretrial release options

instead of money. It is through the use of these

alternatives that the U.S. will be able to eliminate
the use of the for-profit bail bonding industry,
and ultimately money bail itself, while improving
outcomes for people and communities and safely
reduce jail populations, resulting in less costs and

more safety for all of us.

The only risk that for-profit bail
bondsmen consider is financial:
can the client pay the bond

premium and the full bail amount?
And what is the likelihood they'll
have to pay a forfeiture for a
failure to appear?




PART 2

FOR BETTER OR FOR PROFIT

HISTORY AND CONTEXT

The use of money bail-the larger practice of bail within which for profit bail
bonding exists— can be traced back 1,000 years to medieval England. Its in-
tended purpose was basically the same as it is today: to ensure a person who
has been arrested and released pretrial shows up for their future trial date.

By using money as guarantee for trial appearance

at a time when most punishments were monetary,

the system had a measure of internal consistency,

making it “perhaps the last entirely rational appli-

MEDONOUGH BROS.

BAIL BOMD BROKERS 1

THE WORLD’S FIRST FOR-PROFIT
BAIL BONDS COMPANY, RUN BY
SAN FRANCISCO CRIME BOSSES,
THE MCDONOUGH BROTHERS.

Photo: San Francisco History Center, San Francisco
Public Library
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cation of bail.
Bail was brought
to America with
English settlers,
where the prac-
tice remained
mostly the same
until the late

19* century and
was even codi-
fied into the 8*
Amendment of
the Constitution.?
Money bail re-
mains an integral
part of the crimi-
nal justice system
in most parts of
the U.S. today as
a condition for

pretrial release.

For-profit bail bonding—the practice of hiring a
third party to pay or provide a surety guarantee for
one’s bail—is commonly believed to have begun

in the U.S. around 1898 by underworld bosses the
McDonough brothers, who were active in gambling
and prostitution rings in rough-and-tumble, turn
of the century San Francisco. The McDonoughs
bailed out people in these illicit industries so they
could return to work as quickly as possible.® Even
in what was considered to be an “open town”

with a high tolerance for extra-legal activities, the
McDonough'’s bail business was seen to be a “foun-
tainhead of corruption.”* In 1912, the San Francisco
police chief said of bondsmen, “they are simply
shysters, the offal of the earth, and they should be

driven from business, from the police courts.”

One hundred years later the bail bonding indus-
try, now a billion-dollar business, continues to
enjoy considerable political influence. But the
padded envelopes of the early twentieth century
in large part have been replaced by campaign do-
nations and lobbyists who promote the industry’s
right to exist, reduce competition from alterna-
tives to bail bonding like pretrial supervision, and

ensure that profit margins remain high through
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the reduction of risk in the form of forfeitures
(that is, payment of the full bail amount for some-

one who does not appear for trial).

Two primary factors contributed to the rise of

the professional bail bondsmen in the early part
of the 20* century. First, the growing American
West meant many lacked strong social networks
of friends, family and neighbors upon whom to
call for help raising bail; people who couldn’t af-
ford to remain in jail were willing to sacrifice the
non-refundable fee in order to remain free pending
trial. Second, bail amounts began to rise, making
it harder for the average person to pay the full bail
amount.’ The blossoming for-profit bail industry
used that opportunity to establish itself as an ev-
eryday part of the criminal justice system. In fact,
commercial bail proponents use the language of
tradition to portray the practice as integral to the
operation of the American criminal justice system

and its absence as unimaginable.

However, as early as the 1920’s critics raised wor-
rying issues. Arthur L. Beeley, in his 1927 study,
The Bail System in Chicago, noted that poor people
remained in pretrial detention solely because of
their inability to pay even small bail amounts; he
believed the role of bail bondsmen had become
too prominent in the administration of justice, and
corruption and a failure to pay bond forfeitures
plagued the industry. Amazingly, these issues are
still at the heart of what is wrong with the for-

profit bail system in America today.®

Out of concern over the disparate treatment of those
who could or could not afford bail, the 1961 Man-
hattan Bail Project sought to demonstrate that peo-
ple who had been arrested could be released under
non-financial conditions with low failure-to-appear
(FTA) rates. The project, which became the flagship
for the Vera Institute of Justice, was successful and
opened the door for the Federal Bail Reform Act of

1966. This Act emphasized a presumption of release

on personal recognizance for people charged with
non-capital offenses, placed restrictions on the use
of money bail and promoted the use of pre-trial
services within the Federal court system. Following
that, the American Bar Association (ABA) released
its updated Standards, stating that the for-profit
bond agent “is neither appropriate nor necessary
and the recommendation that they be abolished is

without qualification.””

Despite these attempts at reform, by the 1970s

bail bond-related corruption and influence within
the criminal justice system reached such a level
that four states—Illinois, Wisconsin, Kentucky

and Oregon-banned the practice, opting instead
for non-financial release mechanisms or allowing
accused people to place a refundable deposit with
the court (known as deposit bail). Commercial bail
is still prohibited in those states and has been lim-
ited or made scarce in several other jurisdictions

since that time.

Following several high profile offenses committed
by people who had been released on bail, Congress
passed the Bail Reform Act of 1984. The intent of
the act was to add the consideration of dangerous-
ness to the bail decision, in addition to likelihood
of future court appearance. The result of the Act, in
Federal Courts as well as the local courts that ad-
opted the tenets of the Act, was an increase in bail
amounts, which in turn increased the number of
people who remained in jail prior to trial,® as well as
the bottom line for bail bondsmen, who generally
collect and keep ten percent of the bail amount. As

the Reform Act coincided with a surge in the War

“Their role is neither appropriate
nor necessary and the recommen-
dation that they be abolished is

without qualification.”

—AMERICAN BAR ASSOCIATION




LAMONT REDMAN

The bail review process exists to determine flight risk and danger to the community at large.

There are some people out there who absolutely don’t deserve bail. If you have been locked up nu-
merous times for the same thing, you don’t deserve bail. But if you have somebody who is a first-time
offender and has no record and gets the book thrown at them, it shouldn’t be like that.

Sometimes there’s too much judgment involved instead of going by
what is stated on paper. It's always dependent on how that person
may feel that day. To me, there is no continuity in it. Depending on
the mood the commissioner may be in, you may get a higher bail or
lower bail. Or, this commissioner might go by the book; that com-
missioner might not go by the book. This judge might do it this way;
another judge might not. | think that the way the law should be set
up is that everything should be black and white. There shouldn’t be
paint involved in the bail process.

I've seen people basically having to put up houses or take out loans
against their property to come up with bail amounts to get out of prison. And you are talking about a lot
of people who just don’t have that kind of money. A lot of the bail bondsmen in the city, they work with
a lot of people. They even go down to one percent, as far as putting down to get people out. But like
| said, they’ve got regular families putting houses down. They are not the ones getting locked up, but
they’ve got to put their houses up, and if this person runs, you can lose your house. Or take out a loan,
a payday loan from these predatory loan companies that try to get the money to bail somebody out of
prison. And that’s where it starts affecting everybody.

Like | said, this person is not a danger or flight risk, so why should they have to go through all this bur-
den? Don’t get me wrong; if somebody commits a crime, that’s their fault. But, should there even be a
bail in that case, or should it just be release? Major cases, | understand that—like murders, burglary,
theft anything like that. But a lot of these guys are locked up for drug charges, and not for selling, but
for using. What's the purpose of continuing to give them bails? It drains the system, it overcrowds the
jails, and you put an unnecessary troublesome burden on their families. Put these guys in treatment.

So that's my problem with it all. That's why, depending upon the crime, sometimes bail doesn’t seem
needed. It's cumbersome, and it puts an unnecessary burden on family members. Nobody wants to
see their child or mother or father behind bars, but sometimes, if you got to stay there, it does a lot to
affect a family—especially in cases where it'd be more useful and helpful to the community at large
to put these guys in treatment, not keep putting them behind bars. They get no treatment behind bars
most of the time. So, how’s this helping?

It's a big racket. Like | said, the whole bail system has its pros and cons, but | believe that for lesser petty
charges, there shouldn’t even be a bail process for that. Lock them up, give them the charge, let them go.
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on Drugs, those whose bail amount was increased
due to supposed risk of dangerousness were over-

whelmingly accused of drug-related offenses.’

In the early 1990s, members of the for-profit bail
industry came together to discuss ways to better
combat what they perceived as unfair competition
by government-funded pretrial services programs.
They formed what would become the American Bail
Coalition (ABC), a national organization committed
to lobbying for the for-profit bail industry. In 1994,
ABC joined forces with the American Legislative
Exchange Council (ALEC), a powerful conservative
group funded by corporations that works directly
with legislators to draft and promote model bills
throughout the country. ABC refers to ALEC as their
“life preserver,” and rightly so; in the ensuing decade
they were successful in passing many bills which
simultaneously give advantage to the for-profit bail

business and restrict or de-fund pretrial services.

Within ALEC, ABC worked through the Criminal
Justice Task Force which disbanded in 2012 after
increased scrutiny related to the Trayvon Martin
case.”” The future of their work regarding for-profit

bail is uncertain.

As of writing, there are approximately 15,000 bail
bond agents working in the United States." Some
are small, independent businesses, but a recent
Justice Policy Institute investigation found that

bail bonding agents increasingly operate under the
umbrella of large, well-financed insurance corpora-
tions. In fact, most bail bond agencies that claim to
be family owned and operated are underwritten by
multi-billion dollar companies. These companies
have the resources and infrastructure to mount ef-
fective lobbying campaigns to further for-profit bail
bonding as an industry and to destabilize pretrial

services in jurisdictions throughout the country.



THE LANGUAGE OF BAIL BONDING:

Common usage of bail-related terminology often differs widely from the technical or official
definitions of such terms. This report will employ common usage.

BAIL: The term ‘bail’ has several modern uses that stray from its original and accurate meaning. His-
torically, ‘bail’ has meant the process by which a person is released from custody before trial and, in

some cases, the entire pretrial process. The term has also been used to describe the person or per-

sons who give or promise money for a person’s release.

Here, the term ‘bail’ will be used in its more colloquial usage, meaning “the money required to obtain
release from pretrial detention.”

BAIL BOND: The legal agreement between the court and the payer of bail guaranteeing a person’s
appearance at trial. In insurance terms, a surety bond.

BOND: An agreement of debt upon certain circumstances; in the case of for-profit bail bonding, the
agreement to pay the entire bail amount if a client fails to appear in court.

EXONERATE: The process through which the court may declare a bondsman free from the debt of a
bad bond. If a bonded client is apprehended and returned to the custody of the court, the court may
exonerate the bond, removing the bondsman from all obligations.

FOR-PROFIT BAIL BONDSMAN: An insurance agent who sells a bail bond to an arrested person or
their family to ensure the person’s release from detention prior to trial.

FOR-PROFIT BAIL INDUSTRY: The network of businesses involved in for-profit bail bonding. These
include the bail bonding agency that works directly with arrested people and members of the insurance
industry who provide the financial backing for bail agencies. Many bail agencies work with regional
and local representatives of insurers, however the industry also includes larger insurance corporations,
some of which are worth hundreds of billions of dollars.

FORFEITURE: The process through which a for-profit bail bondsman may have to pay the court follow-
ing a failure-to-appear by the bondsman'’s client. Also, commonly used to refer to the amount owed. If
the court declares a bail bond ‘forfeited,” the bondsman must pay the ‘forfeiture.’

INDEMNITOR: A person who enters into an agreement to pay a debt under certain circumstances. In the
case of bail bonding, an indemnitor is usually the family or friends of an arrested person who agrees to
purchase a bail bond and to pay the full amount of bail should the arrested person fail to appear in court.

OR/ROR or PERSONAL BOND: An agreement with the court in which an arrested person is “released on their
own recognizance,” a promise to appear at a scheduled court date. This is a non-financial release option.

SKIP: A colloquial term referring to a bonded person who has failed to appear in court. Once a person
has become a ‘skip,” a warrant may be issued for their arrest and the bondsman and law enforcement
agents will attempt to apprehend the person.
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PART 3

HOW DOES BAIL BONDING WORK?

For-profit bail bonding exists in a unique intersection of commercial insur-
ance and criminal justice. For the purposes of licensing and fiscal reporting, it
is part of the insurance industry, though it deals exclusively with the criminal

justice system.

As a mainstay in most of the U.S. criminal justice
system, bail bonding is a practice with which most
people are generally familiar, though the details
and mechanics of it may be less well understood.

No one who is offered release on money bail has to
use a bail bondsman. After being arrested, a person
may be given the option of posting bail (pay a set
amount of money to the court) in order to be re-
leased prior to their trial. He or she—or, more typi-
cally, their friends and family—may pay the full
bail amount directly to the court. When the person
appears for their court date, the amount paid in
bail is refunded, minus court fees. If they do not
show up for court-they fail to appear (FTA); their
bond may be forfeited and a warrant issued for
their arrest. Barring extenuating circumstances that
prevented their appearance in court (being hospi-
talized, for instance), someone who fails to appear
and is apprehended by the police may be required
to spend the rest of their time awaiting the disposi-
tion of their case in jail. In some instances the court
will set a new, higher bail following an FTA, and

the bonding process begins again.

Many people, though, do not have and cannot raise

the full bail amount. Then a person may turn to a

professional bail bondsman. For a fee—frequently
ten percent of the total bail amount—a bail bonds-
man will secure a person’s pretrial release. The per-
son, their friends, or family who pays the bond also
sign an agreement to pay the full amount of the
bail if the accused person fails to show up to court.
They may have to prove to the bondsmen that

they have adequate resources available. While the
bondsmen themselves do not have to pay the full
bail amount to the court at the time of the person’s
release, they must provide evidence that they have
the assets available to them to pay the full bail;

for instance, deeds for property, bank statements
or, most commonly, insurance coverage by a large
national company that provides “surety” insurance

to underwrite the bail amount.

If the person who has been bonded appears at trial
as scheduled, the bail bond is terminated and the
agreement ended, although those who paid the
bond get no part of the fee back. If the person does
not appear at trial, the bondsman is responsible
for finding the person—at this stage, colloquially
called a ‘skip’—and returning them to the court.

If they are unable to do this, they are liable to pay
the entire bail amount to the court. Bondsmen



will then turn to the people who signed the bond
agreement, and take whatever actions are neces-

sary to recover their costs.

“Almost all of these individuals
could be released and super-
vised in their communities—and
allowed to pursue or maintain
employment, and participate in

educational opportunities and
their normal family lives—without
risk of endangering their fellow
citizens or fleeing from justice.”

—ATTORNEY GENERAL ERIC HOLDER

FOR BETTER OR FOR PROFIT

As operated within the law, for profit bail bonding
is a system that exploits low income communities;
is ineffective at safely managing pretrial popula-
tions; distorts judicial decision-making; and, gives
private insurance agents almost unlimited control
over the lives of people they bond out. In some
cases, the power the system inherently cedes to bail
bondsmen leads to corruption, coercion and crimi-

nal collusion.

Why does this system continue to dominate the
way we handle pretrial justice? Because of the
political power the bail bondsmen—and their en-
ablers, the insurance industry—have over those
who could choose policies and practices that are
better for public safety and communities. This bro-
ken system and the influence of money that keeps

it running that will be examined in this report.

1
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PART 4

FOR-PROFIT BAIL TAKES
ADVANTAGE OF LOW INCOME
COMMUNITIES

Prior to for-profit bail bonding, the entire amount of a money bail was primarily
raised by a person’s family and friends. This was at a time when bail amounts
were significantly lower than they are today.

Despite the hardship of raising bail for a relative cards can even help cover the bail. When you show
or loved one, the refundable nature of bail gave up for court, your bail is returned, less any court
friends and family a vested interest in getting the fees. If you are ordered to pay any fines, these may
person to trial. The non-refundable bail bond pre- be deducted from your bail deposit. This in turn
mium accomplishes no such benefit. reduces your future obligations to the court, and

reduces the chance that you will miss payments of
However, as the country became more mobile,

fines and be subject to additional sanctions.
many people didn’t have sufficient
social connections nearby to assist
with raising bail. It is in this changing
national landscape that for-profit bail
bonding began to flourish, by writing
bail bond contracts for people without
sufficient means to make their own
bail. Much as the payday loan/check
cashing industry purports to assist
low income people,* so too does the
bail bonding industry. But like payday
loans, bail is part of a two-tiered sys-
tem, one for the haves and one for the

have-nots.

FOR THOSE WHO CAN PAY THEIR
OWN BAIL: If you (or your family and
friends) can pay your full bail, then

the courts hold your money until your

Photo: John Morris, goodnightraleigh.com

court date. Cash advances from credit



BAIL BOND STIPULATION AND BAIL BOND CONTRACT

As cosigner, I understand that I am liable for the FULL FEE agreed upon with Bail Bonds by
Renell should defendant fail to make any courtappearance.

I understand that the fee WILL NOT be reduced or refunded if the case is dismissed bond is
reduced. If for any reason a NEW BOND is required, said new bond will be subjectto ADDITIONAL
FEES. Should one or more of the bonds posted by Bail Bonds by Renell on the defendant's behalf
becom e forfeited you agree to pay all expenses incurred by Bail Bonds by Renell relating
to the defendant's capture and return to custody...

= I understand thatI am responsible to make payments for money due on the premium of
this bond should defendant notdo so. A $25.00 late charge will be computed on pastdue
accounts...

= A forfeiture of the bail bill will be entered by the courtif the defendant fails to make any court
appearance. I understand that the bond is ordered or forfeited and if it is not ordered reinstated or
exonerated thatI must pay the full amount of the bail forfeited to the bail bond company.

=1 understand that if I breach the bail bond stipulations and contractby nonpaymentor any other
acton as defined above, I am responsible for any collection, actions taken, including
attorney fees and costs, court costs, and interest...

= I understand thatif the defendant's bail bond(s) are forfeited for any reason, as the cosigner, I
am personally liable, and legally as well as financially responsible to pay any and all
court, investigation, or legal fees on any other expenses related to the apprehension of
the said defendant or related to the reinstatement of any forfeited bail bonds.

= I understand completely thatif this defendant's bail bond{s) are forfeited for any reason that,
as the cosigner, I am responsible legally and financially for the full bond amount(s).

(http://bailbondsbyrenell.com/contract.html)

FOR THOSE WHO CAN'T PAY THEIR OWN BAIL: eventually dropped or the person is found inno-

If you (or your family and friends) can’t pay the cent. Regardless of case outcome, a person who

full bail amount, your choices are to remain in makes their own full bail has virtually all their

jail until your case is resolved—which might be money returned.
weeks or months—or to try to obtain a bail bond. i o o )
. o . . The bail bonding industry justifies retention of the
Different jurisdictions have different regulations
. full fee as compensation for the risks they take and

for the amount a bail bond agent can charge, but o
! ) i costs they accrue. However, this risk appears to be
a common figure is ten percent of the full bail. .

. . overstated on two counts. First, those who pay the
Whoever signs the bail bond contract (see sample) . ]
fee for the bond have signed a legal contract. Bail

is responsible for the full agreed upon fee, plus all
other expenses incurred, if the person on bail fails

to appear in court.

That no part of the bond fee is refunded means
that those who are low income—those unable to
make their own bail—are paying a large price for

their freedom. This is true even if the charges are

bondsmen don’t write contracts to bail someone
out unless they have evidence that the co-signers
have the resources to pay. Whether it’s a ranch in
Montana or a car repair shop in Maryland, the bail
bondsman can legally take the assets of co-signers
if the defendant doesn’t make their court appear-

ance and the bail is forfeited.

13
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WHERE DOES THE MONEY GO?

$ Returned
CASH BAIL:
FULL $ PAID TO COURT
$ Not Returned
$ Returned®
DEPOSIT BAIL:
PERCENT OF FULL $
PAID TO COURT $ Not Returned
Full $ Bail Owed
No $ Involved

RECOGNIZANCE:
NO $ PAID

Warrant Issued

$ Not Returned

FOR-PROFIT BAIL
BOND: PERCENT OF
FULL $ PAID TO
BONDSMAN.

Bondsman Collects
Full $ Bail From Family

*With deposit bail, a person's money is returned, minus a fee.



“The surety industry has lower expected
loss ratios ... than most areas of the prop-
erty and casualty insurance industry. The
lower expected loss ratios result because
the product is a bond that serves as finan-
cial protection to a third party in the event
a principal is unable to honor an obligation,

rather than an insurance policy that pays
on behalf of a policyholder. When a bond is
called upon, we often receive subrogation
recovery against the loss, including recov-
ery from the bond principal.”

At a time when national indigency rates (the
percentage of defendants who qualify for free
legal counsel due to low incomes) are around 80
percent,” requiring bail or a bail bond to secure
pretrial release may increase the burden on public
defender systems. A family who raises the money
for a bail bond may have fully tapped their re-
sources when it comes time to hire a lawyer. Like-
wise, those who cannot afford pretrial release may
lose their job during their detention, a scenario
which can cause catastrophic financial problems

for their family.

Second, courts seldom actually make bondsmen
pay if the person they’ve bonded fails to appear

in court. Forfeiture rules are, with the help of the
industry’s political power, written to give the bail
agent nearly endless opportunities to avoid paying
forfeitures and make the process labor intensive
and complex for the courts. Courts must officially
notify bondsmen of forfeiture proceedings within
as little as 5 days, or the bond is exonerated. In
most jurisdictions courts basically have to sue

bail agents to begin a lengthy forfeiture collection
process. Each step of the process is costly to the
taxpayer. And if the accused person fails to appear

in court, they are likely to be apprehended by law

FOR BETTER OR FOR PROFIT

enforcement, and the bail agent may collect the
entire, large bail amount from the accused person
or the bond cosigner without having to pay a for-

feiture to the court.

In the end, it is those who co-signed the bond—
often families and friends who themselves are of
modest means—who end up paying. The co-signer
becomes an indemnitor, an individual “who agrees
to assume the obligation normally placed on a
surety.”!* If the person or their family is unable to
pay, the bondsman will seize and liquidate any col-
lateral used to secure the bond such as a home or
property. Experienced bondsmen insist on collater-
al to minimize their risks. As one bondsman stated,
“You bet your fanny I'm going to take collateral. I'll
take his first born.”"® If no collateral or insufficient
collateral was put up the bail agent may sue the
indemnitor for the money. The agent may claim the
buck stops with him, but it is the family of the ac-

cused who is really on the hook.

People with low income are also disadvantaged by
the selective nature of bail bonding. While a judge
may assign a bail amount on the assumption that

a person may have the resources to afford the bail
bond fee, if not the full bail, bondsmen are under
no obligation to bond anyone. If a person’s bail is
low—say, less than $2,000—but their family still
can’t raise the full amount, they may find that bail
bondsmen are not willing to write a bond, as the
fee isn’t worth the hassle to them.'¢ Bail bondsmen
may also refuse to bail out people for any reason or
no reason at all, depending on whether they be-
lieve, rightly or wrongly, that a person might miss
his court appearance. This could be due to the per-
son being of foreign descent, or having drug addic-
tion or mental health problems they believe might
keep them from making his or her court date. For

a person of financial means, all of this is irrelevant,
as they and their network are able to make the full
bail themselves.

15
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JEROME LACORTE

CHIEF ATTORNEY, OFFICE OF THE DISTRICT PUBLIC
DEFENDER, BALTIMORE, MD

The legislative intent behind the pretrial release laws in Maryland is to ensure the appearance of
the defendant at trial and to protect the community from an individual who might be dangerous.

In Maryland, the conditions of pretrial release, including requiring a bail to be posted, are set by a
District Court commissioner. Individuals who are not able to meet these conditions have their cases re-
viewed by a District Court judge at the next session of the court. The District Court judge can raise,

lower, or leave the commissioner-set bail the same, and add or re-
The hail system works  move other conditions of pretrial release.

for people who are

able to Obt?m release wise, it can be posted by cash, real property, or by hiring a bonds-

on recognizance and man to post a bail bond. The bail bond industry in Maryland is

not so well for those regulated by statute and court rules and by the Maryland Insurance

who are not able to. Administration. Bail bondsmen must be licensed by the Insurance
Administration, which sets premium rates for bail bonds.

Once a bail is set, unless the commissioner or judge orders other-

The bail system works for people who are able to obtain release on recognizance and not so well for
those who are not able to. The commissioner or judge has to decide bail in a very short time based on
very limited information about a person. Many judges presume that the allegations against the arrestee
are true. Poor people are generally much less able to secure pretrial release. Many young persons

are charged with serious crimes and are unable to obtain release due to their financial circumstances.
These defendants often spend more than a year in jail awaiting their trial. This is not the ideal place for
someone still in their formative years to spend so much time.

Bail bondsmen are required to charge a total premium of 10 percent. This rate is set by the insurance
commissioner, and a bondsman could lose his license or be otherwise sanctioned if he were to charge
less. However, it is common practice (and not unlawful) for the bond to be posted with a down payment
of as little as one percent. This practice was

found to be legal by the Court of Appeals Poor people are generally much less

under existing insurance regulations in 1997. able to secure pretrial release. ’ ’



PART 5

FOR BETTER OR FOR PROFIT

FOR-PROFIT BAIL BONDSMEN
ARE NOT CRIMINAL JUSTICE

PROFESSIONALS.

The passage of the Comprehensive Crime Control Act of 1984 added the con-
sideration of public safety to the criminal pretrial release decision. This change
appeared to be compatible with the Pretrial Services Act of 1982, which
sought to establish pretrial services in courts throughout the country.

These new Pretrial Services (PTS) programs,
it was believed, would be instrumental in as-
sessing the risk of pretrial offending that each
accused person posed and making informed

release recommendations."”

However, the promise of more pretrial services
agencies was never met. Instead, judges re-
sponded by increasing money bail amounts as a
way to take into account dangerousness. And, as
this coincided with the trend towards an increas-
ingly punitive criminal justice system largely
driven by the “war on drugs,” the numbers of
people being arrested and booked skyrocketed.
Ready and willing to take advantage of this op-
portunity, the for-profit bail industry stepped

in to make bigger and bigger fees on more and

more people.

The for-profit bail industry does not have a
mechanism with which to consider dangerous-
ness as a factor in their decision to bond. In fact,
bondsmen are only held liable for no-shows; if a
person is arrested by the police for another of-
fense while out on bail, the bond is not forfeited.
Bondsmen operate on the assumption that in set-

ting a bail amount, the courts are using money

as a proxy for risk, and setting bail accordingly.
The decision by the bondsman to write or not
write a bail bond is driven solely by a profit mo-
tive, and if the accused person is able to raise
the money to purchase a bond and provide col-
lateral as a guarantee, the agent is in a no-lose
situation with a big payday. For them, cases in
which bail is set very high are more appealing,
as they represent higher profit with no increased
risk. According to the International Association
of Chiefs of Police, “The bondsman’s focus, from
a purely business model, is on how much money
will be made to profit the company versus

broader concerns like public safety.”®

BAIL BONDSMEN DON'T
ADDRESS PUBLIC SAFETY.

Presumably, one reason money bail—and there-
fore bail bonds—are used is because it is as-
sumed that bail bondsmen will ensure that a
person makes it to their court date. However,
studies and reform projects have shown no clear
or consistent correlation between court appear-

ance rates for people who were released with a
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The bail system could be effective if everybody would follow two simple goals: make the defen-
‘ ‘ dant come to their trial, and protect the public and the individual from safety concerns.

It's a matter of determining what set of conditions you would want to consider as a part of pretrial re-
lease. Bail is only one function of pretrial release. We could put [people] in the custody of somebody.
If the threat was extreme, we could set no bail. For some offenses, Maryland statute says that there
can be no release established by a commissioner. So, if you're a drug kingpin, and you’re charged as
such, the commissioner has no authority, by statute, to even offer pretrial release. But there’s very few
of those kinds of offenses.

If had f Some players just don’t follow the system. They have
you had a penny lor every another agenda, | guess. Bail commissioners, judges,

state’s attorney that Said' “This state’s attorneys, everybody gets involved in that. If you
person is pmbably gOing tobe nhada penny for every state’s attorney that said, “This
dangerous," or, “This [PErson person is probably going to be dangerous,” or, “This per-
won't come to trial; put a hail sonwon’'t come to trial; put a bail on them,” we’d be rich

on them.” we'd be rich peop|e people. They're prosecuting the case, and they’re looking
for any strategic advantage they can get in the case.

Maryland still hangs on to this archaic business, the bail bond industry. Perhaps in the early days, it
was important. I'm not so sure if it serves a real purpose today. In order to even determine that, it has
to be standardized, it has to be licensed, it has to play by the same rules—and that it does not do,
across collateral type or across political jurisdictions.

We see people now paying bondsmen a half percent, one percent, and the rest is in some sort of con-

fessed judgment, or a lean on something. Let's say it's a $10,000 bond. So they're going to charge

a 10% fee, that's $1,000. But they say to the person, “I'll take $100, and a $900 note.” They do it all

the time. Until the Maryland Insurance Administration takes action, there’s nothing administratively we

can do about that. We make them disclose that so we know what the actual collateral was. But how

they go about collecting this and how they make any money, it just makes you wonder. It sort of de-

feats the purpose. ’ ’



bail bond and those released on their own recog-
nizance (ROR).”” While it may be that a “bonds-
men’s main responsibility is to bring defendants
back to court if they fail to show up,” most peo-
ple who miss their court date are apprehended

by law enforcement, not bail agents.?

In terms of ensuring that a person on bail re-
mains law abiding, the bail industry plays no
role, as they are only responsible for ensuring a
person shows up to court. Bail is not forfeited if
a person is arrested for a new offense while out
on bail, so there is no incentive for bondsmen to
provide supports and services to help those on
bail remain successfully in the community while
awaiting trial. A representative of American
Surety and Casualty Co., Inc. , in his testimony
before Congress, laid this out succinctly: “we
write bonds for appearance. We do not write
bonds for performance. The reason that is neces-
sary is, it’s an insurance company just like any
other. You have to be able to define the risks, in
order to understand what the risks are and in or-

der to charge a premium to cover those risks.”?!

In order to protect their market, the for-profit
bail bonding industry may try to make it ap-
pear otherwise. According to one bail group in
Florida, “Bail bondsmen are seasoned veterans
who possess a good judge of character. They

carefully analyze the accused, the person posting

“Pretrial services employing vali-
dated risk assessments provide
useful data and offer practical
information essential to making
informed decisions during court
and determining

proceedings
conditions of supervision and sen-
tencing, when appropriate.”

—ASSOCIATION OF PROSECUTING ATTORNEYS

FOR BETTER OR FOR PROFIT

the security, and the risks involved with free-
ing the defendant. To the bondsman, this is a
relatively straight-forward business transaction;
he will obviously not post bail if he believes the
accused to be a flight risk or will cause trouble.”?
In fact, it could be argued that it serves for-profit
bail’s bottom line when people are re-arrested
and jailed while on bail, as this reduces to zero
the chance that the bail will be forfeited due to

an FTA.

UNLIKE BONDSMEN,
PRETRIAL SERVICES
AGENCIES MEASURE RISK,
FACILITATE SERVICES.

Results from recent and on-going research projects
examining attitudes toward pretrial justice and
reform found that people generally believed risk
assessment to be a normal part of pretrial practice.
In fact, there was some disbelief when told that,

in many cases there is no standardized measure of

risk prior to releasing a person after arrest.”

The field of pretrial services (PTS) has been
moving toward a risk-based paradigm and the
increased use of validated risk assessment tools
in recent years. Validated risk assessments are
those which have been tested and found appro-
priate and reliable to the jurisdiction in which

they are applied.*

How is this different than bail bondsmen? Like
bail bondsmen, PTS agencies perform an assess-
ment to evaluate someone’s likelihood to appear
in court. However, PTS utilize standardized
tools to gauge a person’s potential risk to pub-
lic safety if released before trial, such as: prior
failure to appear in court, prior convictions,
present felony charge, employment status, drug

abuse history and number of pending cases. PTS
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agencies are able to provide the courts the infor-
mation necessary to decide whether a person can
be safely released pretrial, and if so, under what
conditions. For instance, a person on pretrial
supervision may be required to check in with an
officer once a week (depending on risk level),
take a breathalyzer or other drug test, wear a
GPS bracelet, maintain a job or housing, or fulfill
other conditions that will increase the chances
the person will remain safely in the community

until trial.

One jurisdiction that has used pretrial services
for an extensive period of time is the federal
courts. As the table shows, by using a risk as-
sessment they have been successful in determin-
ing which people are more likely to be successful
pretrial—that is, appear at trial having not been
re-arrested for a new offense or violating their
conditions of supervision. In six years of data
tracking, Federal Pretrial Services was able to
measure assessed risk accurately, to the point

that almost 98 percent of those judged ‘risk

A recent and on-going research
project examining attitudes toward
pretrial justice and reform found
that people generally believed risk
assessment to be a normal part

of pretrial practice. In fact, there
was some disbelief when told that,
in many cases, there is no stan-
dardized measure of risk prior to
releasing a person after arrest.

level one” successfully completed pretrial, with
decreasing—but still high—Ilevels of success

for those released at higher risk levels. And by
providing supervision, services and supports to
those deemed higher risk, more people are able
to maintain their jobs and community and fam-
ily obligations rather than be held in jail await-

ing their day in court.

Side by Side: For Profit Bail and Pretrial Services

For-Profit Bail Bonds Industry

Pretrial Service Agencies

What do they base
decisions on?

What is generally provided
to person awaiting trial?

What do they base
decisions on?

What is generally provided
to person awaiting trial?

o Ability to pay bonding fee

e Assets available to pay

full bail if FTA e Reminder to go to court

o Their subjective
assessment of likelihood
of FTA

e Number of prior FTA's o Reminder to go to court

e Past convictions, present

/ e Drug and alcohol testing if
and pending charges

relevant

e Employment status o Referrals for treatment

and other social services

o Drug abuse status if needed

e Regular check-ins with
officer and/or electronic
monitoring

e Other information shown
to be statistically related
to success pretrial
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The Federal Courts have been successful in using pretrial risk assessments.

Pretrial Ser\_lices Court Decisions .
Recom::ll;:a;t;ons for for Release Pretrial Outcome—Successful
Risk Level 1 84.8% 87.1% 97.7%
Risk Level 2 59.2% 62.3% 94.0%
Risk Level 3 46.0% 49.4% 90.8%
Risk Level 4 35.8% 40.0% 88.2%
Risk Level 5 22.1% 21.9% 84.5%

Data Source: Administrative Office of the U.S. Courts, Office of Probation and Pretrial Services, PACTS (Probation and Pretrial Services Automated Case Tracking System).
All criminal defendants processed by Pretrial Services October 1, 2001 - September 30, 2007.

Source: Luminosity. Pretrial Risk Assessment for the Federal Court - A Report Prepared for the Office of The Federal Detention Trustee, March 2009.

BAIL BONDING IS NOT
“CHEAPER"” THAN
PRETRIAL SERVICES.

The bail industry argues that taxpayers pay for
pretrial services, whereas bail bonding is “free.”
This ignores a number of collateral costs, both to

taxpayers and to communities.

First, when people without sufficient means to pay
their full bail obtain a bond, the ten percent fee
costs them and their communities. The ways this
can occur are numerous. For example, if they pur-
chase a bond using rent or mortgage money, there
is increased likelihood of homelessness. This bears
tremendous social costs. In the best case scenario,
the person and their family have less to spend on
food, clothing and other goods and services that
they would have bought in the community. The
bond fee could push a family into using public as-

sistance, which would then directly cost taxpayers.

Additionally, without an accurate risk assessment
and pretrial services, relying on money bail alone,
judges are more likely to be conservative in deciding
whether to offer bail and how large that bail should
be. Both of these effects drive up jail populations, as

more people will remain incarcerated either because

they weren't offered bail or the bail was so high that
they couldn’t afford even a bond.

Finally, a 2002 study showed that more than two-
thirds of people in jail met the criteria for substance
abuse dependence or abuse.” The Washington
State Institute of Public Policy has shown that drug
treatment in the community provides a $20.16
public safety return on investment, as compared to
$7.16 for treatment in prison. By assessing drug de-
pendency and getting people started on treatment
pretrial, PTS can save taxpayers money and reduce
victimization that results from offenses committed
to get money for drugs. Additionally, pretrial drug
treatment may influence the court’s trial decision
favorably by demonstrating a person’s willingness
to address underlying health problems and take
accountability for their actions.

That a substantial number of cases involve dual re-
lease mechanisms—both for-profit bail and pretrial
supervision—shows that the courts increasingly
recognize that bail bonding does not address risks
and needs pretrial. If a person is supervised by a PTS
agency that monitors the client’s compliance with
court-ordered conditions and will remind them of all
upcoming court dates, what purpose does the bail
bondsman serve? The business model of the for-

profit bondsman already allows for a high profit with
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little risk; when bonded clients are under the super-
vision of pretrial services, that risk all but evaporates.

That people are still being required to post a bail

DENYING INDUSTRY IMPACT

The for-profit bail industry denies its impact on
pretrial jail populations. Industry leader Jerry
Watson states:

“The fact is that the ONLY people

in pretrial detention today who can’t
afford a commercial bail bond are (1)
pure transients or (2) persons who

are so extremely recalcitrant that they
have burned every bridge with family
and community. And these persons, if
released, are almost certain to flee, and
therefore no responsible judicial officer
would allow them released in any case.”

(https://www.aiasurety.com/651/section.aspx/122)

This attitude completely ignores the range of
people who live on limited incomes and the
financially secure family and social networks the
industry assumes in its model.

bond in addition to being supervised by a pretrial
services agency is due to the political power of the

bail industry, to be discussed later in this report.

PTS agencies recognize the absurdity of dual re-
lease and the extra burden it places on their offices
and on the person on bail. In fact, the National
Association of Pretrial Services Agencies (NAPSA)
stated in the Third Edition of its Standards on Pre-
trial Release: “Jurisdictions should ensure that re-
sponsibility for supervision of defendants released
on bond posted by a compensated surety lies with
the surety. A judicial officer should not direct a
pretrial services agency to provide supervision or
other services for a defendant released on surety

bond. No defendant released under conditions

providing for supervision by the pretrial services
agency should be required to have bail posted by a

compensated surety.”

However, PTS agencies cannot control the release
type and conditions dictated by the judge or mag-
istrate and are required to supervise all individuals
on pretrial release who have conditions imposed
upon them. The phenomenon of dual release is not
one that is rare or insignificant. Records on cases
which involved bail bonds and additional condi-
tions are spotty and differ from jurisdiction to juris-

diction but below are a few examples of the practice.

Harris County, Texas

In Harris County, Texas (the City of Houston’s juris-
diction), Pretrial Services struggles with the staff re-
sources needed for the monitoring and supervision
of people released pretrial. The Defendant Monitor-
ing Division (DMD) is responsible for supervising
all those released on personal bond through the
agency and, when requested by the court, will also
provide supervision for those who have secured
release on surety bond or cash bond. They review
with clients the release conditions with which they
must comply, notify them of impending court dates,
and take steps to as-
sure their appearance

in court.

Since the early 1990s,
the agency has also
been asked by some
judges, in both the
District Courts and the
County Courts, to pro-

INCREASED
FROM <3%

T0 >60%.

vide supervision for
some people released
on surety bail with
special conditions that
must be monitored.
As the table shows,
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In Harris County, TX, the percent of people on pretrial release who also
paid money bond increased from less than three percent of over 60 percent.

People Under Percent Change
Pretrial Supervision 1994 | 1997 2000 2003 2004 1994-2004
el Bt 6,895 4103 2,889 2,864 3173 54.0%

Misdemeanor
Personal Bond: Felony 1,859 687 147 131 109 -94.1%
Lzl 2ol 7 377 1,988 2341 2114 +30,100.0%
Misdemeanor
Financial Bond: Felony 236 642 1,637 2,490 2,998 +1,170.3%
Post Adj/Other 0 25 24 38 21
Total 8,997 5,834 6,695 7,864 8,421 -6.4%

Institute, 2005.)

Source: Barry Mahoney and Walt Smith, Pretrial Release and Detention in Harris County: Assessment and Recommendations (Denver, Colorado: The Justice Management

the frequency with which the agency has provided
supervision for people released on financial bond
(almost always a surety bond) has increased very
sharply over the past decade, rising from less than
three percent (243 cases in 1994) to over 60 per-
cent of all supervised cases (5,112 cases in 2004).
Of those who were freed on financial release and
also required
supervision
and monitor-
ing by PTS,
the most strik-
ing increases
occurred for
people accused
of misdemean-
ors. Between
1994 and 2004
the number

of these cases
increased more
than 30,000

percent.”

There has been a simultaneous sharp decrease in the
number of people on personal bond (that is, re-
leased on their own recognizance with a promise to
appear at their court date) and a very large increase
in the number of people on financial bond who are

being supervised by PTS.

Connecticut

In Connecticut, the change has been almost identi-
cal as in Harris County, Texas, though not as great
in scale. In 2004, 14.8 percent of people released

on a financial bond were given pretrial conditions.
By 2010 that rate had increased to 27.5 percent, a
percent change increase of 86. In fact, in 2010, 55
percent of people released with conditions were
also released with a financial bond. This represents
over half of PTS’ caseload having been burdened
with a non-refundable fee for which there is no

clear purpose.
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I've experienced the criminal justice system firsthand. | spent approximately 20 years of
my life in prison.

Bail is supposed to provide some temporary release from incarceration for the accused. Think about
an individual who is surviving from hand to mouth. Their bail is set at $5,000. Ten percent of that be-
comes $500. For a person who doesn’t have any money, whose family doesn’t have any money, it
becomes a hardship just to try to get that money together. We see it all the time. The kinds of people
who are at Jericho do not have disposable income.?® When someone gets locked up, everybody has
to pool their resources, going from this family member to that family member, just to come up with the
money to give to a bail bondsman. The bail bondmen take the money and get the individual out, but
the families never get that money back. So that becomes a burden.

Here in Baltimore, you can get out on bail by paying one percent of the bail to the bail bondsman. You
make arrangements to pay the full ten percent to the bondsman over time. If you miss a payment, they
snatch you up and put you back in jail. Whatever money you’ve given the bondsman, you lose. And
bail bondsmen, they’re just taking advantage of the situation. They do it because they know that the
people that they’re going to provide the service to have no other options. It’s a hustle.

The other nuance here is that while the bail

When someone gets locked bondsman affords them the opportunity to get

up, everybody has to pool their
resources, going from this family
member to that family member,

out, they had bills before they went in, but now
they have this additional bill to deal with. In a lot
of cases, it becomes a reason for an individual to

iUSt to come up with the money to commit more crime just so they can pay the bail
give to a bail bondsman. The bail bondsman. I've heard people say, “I've got this
bail, and the only way that | can get the money

ndmen take the mon n
:Jhoe ?nd?vitizaleotute bu(t)tI?Z f?ll:l'lg:St to pay it is to do such and such. But as soon as

| pay the bail off, I'm gonna stop.” But it's never
never get that money back. that easy, and it never happens like that.

| know we do not live in a society where morality
is u